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THE MANDATARY SYSTEM UNDER THE COVE- 
NANT OF THE LEAGUE OF NATIONS 

ALPHEUS HENRY SNOW 

THE proposed Covenant of the League of Nations de- 
clares in its preamble that the object of the signatory 
powers, in uniting themselves as a League, is " to 
promote international cooperation and to achieve international 
peace and security." This universal object can only be ac- 
complished by the League exercising such a moral influence 
over the civilized states external to it and such an advisory 
or actual control over all the backward peoples of the world, 
or at least over such of them as may, by common consent of 
the members of the League, be placed under its tutelage, as 
will bring about a universal cooperative relationship between 
all states and peoples. 

The Covenant, therefore, properly makes provision for these 
two classes of external relations of the League. In Article 
XVII and Article I arrangements are made for settlement of 
disputes between the League and its members and external 
civilized states and for admitting such states into the League. 
In Article XXII and Article I arrangements are made for the 
administration by the League of such regions inhabited by 
backward peoples as may be ceded to it by the members of the 
League having claims to the title and sovereignty of the re- 
gions, and for admitting to membership in the League any 
backward people which shall have attained the position of " a 
self-governing colony " of the League and be otherwise quali- 
fied for membership. 

As respects those regions which are at the present time 
colonies, protectorates or dependencies of any one of the civil- 
ized states, whether the state is a member of the League or 
not, the Covenant is silent except that Article I makes eligible 
for membership in the League a " self-governing dominion or 
colony " of any civilized state which is otherwise qualified. 

It is the provisions of Article XXII relating to the admin- 
istration by the League of regions- inhabited by backward 
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peoples and ceded to it by the member states, that are to be 
considered under the title " The Mandatary System ". This 
name arises from the fact that under the system established by 
this Article, a member state participating in the tutelage by the 
League of the backward regions ceded to it is required to act 
as a mandatary on behalf of the League. 

The paragraphs of Article XXII which establish the gen- 
eral principles of this new system and determine the original 
territories to which it shall be applied, are as follows : 

To those eolonies and territories which as a consequence of the late war 
have ceased to be under the sovereignty of the states which formerly gov- 
erned them and which are inhabited by peoples not yet able to stand by 
themselves under the strenuous conditions of the modern world, there should 
be applied the principle that the well-being and development of such peoples 
form a sacred trust of civilization and that securities for the performance 
of this trust should be embodied in the Covenant. 

The best method of giving practical effect to this principle is, that the 
tutelage of such peoples should be entrusted to advanced nations who by 
reason of their resources, their experience, or their geographical position, 
can best undertake this responsibility, and who are willing to accept it, and 
that this tutelage should be exercised by them as mandataries on behalf 
of the League 

In every case of mandate, the mandatary shall render to the Council an 
annual report in reference to the territory committed to its charge. 

The degree of authority, control or administration to be exercised by 
the mandatary shall, if not previously agreed upon by the members of the 
League, be explicitly defined in each case by the Council. 

A permanent commission shall be constituted to receive and examine the 
annual reports of the mandataries and to advise the Council on all matters 
relating to the observance of the mandates. 

It is noticeable that though the title and sovereignty of the 
regions conquered by the allied and associated powers in the 
late war is assumed by the language of the provisions quoted 
to be in the League, there is no formal cession or conveyance 
to the League of the claims of the states to these regions. The 
reason for the absence of formal words of cession seems to be 
this: These regions, though in fact each of them was con- 
quered by some one or a few of the allied and associated 
powers, are, nevertheless, in contemplation of the law of nations, 
under the terms of the alliance and association, the joint con- 
quest of all; and the military occupation of any of these re- 
gions, though in fact established and maintained by one or a 
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few of these powers, inures in law to the benefit of all and con- 
fers no individual sovereignty upon the state or states which 
actually made the conquest or which maintain the military oc- 
cupation. The sovereignty of the former sovereigns of these 
territories has, as the Article says, ceased, and the sovereignty 
of these regions is in the allied and associated powers collec- 
tively. When, therefore, they unite themselves into a League, 
the League is regarded by them as succeeding to their collec- 
tive sovereignty by operation of law and by their consent, so 
that no formal cession or quit-claim is necessary, and a mere 
recognition of the passing of their collective title to the League 
is treated as sufficient. 

The exercise by the League of the sovereignty over these 
joint conquests of the allied and associated powers, as their 
successor, by operation of law and their consent, is, it will have 
been noticed, subjected by the provisions of Article XXII, above 
quoted, to " securities " or " safeguards " which the Article de- 
clares to be indispensable and " embodied in the Covenant " 
— evidently intending that these " securities " or " safeguards " 
should be a covenant running with the land, analogous to 
what the United States in its Ordinance for the Government 
of the Northwest Territory of 1787 called "Articles of Com- 
pact ", having the sanctity of a fundamental constitution of the 
regions designated and all similar regions and applying to 
these regions for all future time, so long as the population 
may continue to require tutelage. 

The first of these safeguards is, that the sovereignty of the 
League over these regions shall be true sovereignty, that is, 
that the governmental power exercised by the League over 
the backward peoples committed to its care shall be exercised 
as a " sacred trust of civilization ", in order to promote " the 
well-being and development " of the peoples governed. There 
is thus assured to the peoples of these regions, in the Lincolnian 
phrase, government of and for the people, and also, so far as 
may be practicable, by the people, — and, in the Rooseveltian 
phrase, government which shall help the peoples governed to 
help themselves. 

The second of these safeguards is, that the League shall 
administer its trust for the tutelage of its dependent regions 
through the instrumentality of one of the civilized states, in 
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every case where such administration is possible. Direct ad- 
ministration by the League is not prohibited and evidently 
cannot be, since the states are all at liberty to decline to act 
for it; but administrative tutelage through a state is declared 
to be " the best method ". 

The system of mandatary administration is safeguarded in 
various ways, — first of all, by the legal terms descriptive of the 
legal obligations assumed by the League and by the state 
which acts for it. The League is described as the " trustee " 
of backward peoples committed to its charge, and the state 
which acts for it is described as its " mandatary ". A trustee, 
under all systems of law, is without power to delegate his 
trust; hence the League is by necessary implication prohibited 
from delegating to any state its trustee sovereignty over back- 
ward peoples committed to its charge. It must forever retain 
its responsibility as trustee for such peoples. Its dealing with 
states regarding such peoples is limited to appointing one of 
them as its " mandatary ", — that is, as its agent, to do in its 
behalf what the League may deem proper in order to enable 
it to perform its trust, and to serve without remuneration, — 
a mandate being a form of agency in which the agent acts 
without right to remuneration or profit, though without liabil- 
ity to loss. There is thus contained in the term " mandatary " 
an implied prohibition against exploitation of backward peo- 
ples by mandatary states or their citizens. 

Other safeguards for the faithful execution of the trust as- 
sumed by the League in behalf of " civilization " — civilization 
being thus personified as the supreme trustee of all backward 
peoples — and in favor of backward peoples placed under its 
jurisdiction, are established in the provision that no state shall 
be eligible as mandataiy of the League except one which is 
"advanced", and, therefore, presumably honest; which has 
" resources ", and is, therefore, presumably able and willing 
to make needful advances of money and credit; which is " ex- 
perienced " and, therefore, presumably able to succeed in its 
tutorial work; and which has an appropriate "geographical 
position ", so that it may presumably do the work most con- 
veniently and may have an interest in making a success of it. 
Still other safeguards are, that the mandate shall be " explicit " 
respecting the " degree of authority " to be exercised by the 
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mandatary; that the mandatary shall make annual reports to 
the League; and that it shall at all times be under the sur- 
veillance of the League through a commission of surveillance 
appointed by the League. 

There are paragraphs of Article XXII other than those 
above quoted containing safeguards which especially interest 
the backward peoples, since they determine the regime to be 
applied to each according to its stage of development. These 
paragraphs are as follows : 

The character of the mandate must differ according to the stage of the 
development of the people, the geographical situation of the territory and 
other circumstances. 

Certain communities formerly belonging to the Turkish Empire have 
reached a stage of development where their existence as independent nations 
can be provisionally recognized, subject to the rendering of administrative 
advice and assistance by a mandatary until such time as they are able to 
stand alone. The wishes of these communities must be a principal con- 
sideration in the selection of the mandatary. 

Other peoples, especially those of Central Africa, are at such a stage 
that the mandatary must be responsible for the administration of the 
territory under conditions which will guarantee freedom of conscience or 
religion, subject only to the maintenance of public order and morals, the 
prohibition of abuses, such as the slave trade, the arms traffic and the 
liquor traffic, and the prevention of the establishment of fortifications or 
military and naval bases and of military training of the natives for other 
than police purposes and the defense of territory, and will also secure equal 
opportunities for the trade and commerce of other members of the League. 

By these provisions the sovereignty of the League over these 
regions is apparently regarded as a paramount sovereignty or 
overlordship ; the ordinary sovereignty or lordship being re- 
garded as vested in the people under tutelage when it is of the 
first grade, and in the mandatary state when the people is of the 
second grade. In solving the legal problems of the future 
which may turn upon the question of sovereignty over these 
regions, it will apparently be necessary to resort to the prin- 
ciples of the feudal system. The League, as paramount sover- 
eign and overlord, would appear to have, under these pro- 
visions, the sole duty of protecting from external aggression 
all the backward regions committed to its paramount sover- 
eignty; the mandatary state, as ordinary sovereign or lord, 
having only the duty of tutelage or education. The safeguards 
provided for peoples of the second grade are substantially those 
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established for such peoples by the action of the Berlin African 
Conference of 1885 and the Brussels African Conference of 
1890. 

The remaining paragraph of Article XXII other than those 
above quoted, concerns a class of peoples under the trusteeship 
of the League which by reason of their contiguity to the man- 
datary state and their consequent manifest destiny to be in- 
corporated into its domestic body, or by reason of their in- 
sularity, diminutiveness, or other peculiarities, are permitted 
to be subjected by the League and the mandatary state to a 
special regime. The words of this paragraph are as follows : 

There are territories, sueh as Southwest Africa, and certain of the South 
Pacific Islands which, owing to the sparseness of their population, or their 
small size, or their remoteness from the centers of civilization, or their 
geographical contiguity to the territory of the mandatary, and other cir- 
cumstances, can be best administered by the mandatary as integral portions 
of its territory, subject to the safeguards above mentioned in the interests 
of the indigenous population. 

In the cases mentioned in the above paragraph, the para- 
mount sovereignty will still, of course, remain in the League 
and the regions specified will not, in contemplation of the law 
of nations, constitute an integral part of the territory of the 
mandatary state. They will simply have a form of administra- 
tion similar to that which they would have if they were integral 
parts of its territory. All the constitutional safeguards under 
the constitution of the mandatary state which would apply if 
they were integral parts of its territory, will be applicable and 
also all the constitutional safeguards provided in the Covenant 
which are for the benefit of the indigenous population. 

The Covenant, it will have been noticed, contains no express 
provisions concerning the revocation of a mandate given by the 
League to a state. That the League has this power, however, 
there can, it seems, be no doubt. A mandate, like every form 
of agency, is revocable at the election of the principal. The 
authority given to the League by the Covenant to appoint and 
commission states as its mandataries and to supervise the states 
which have accepted its mandate, would seem necessarily to 
imply the power to revoke the mandate. That the League 
will not revoke a mandate without just cause and without a 
judicial determination, is to be assumed. 
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From the foregoing survey of the safeguards provided in 
the Covenant to insure the harmonious correlation of all the 
conflicting interests which will exist concerning backward peo- 
ples committed to the charge of the League and administered 
by it through a state as tutor, it is evident that these safeguards 
are inadequate in one important respect, namely, as respects 
the principles to be observed in the selection of the mandatary 
state. All that the Covenant says on this subject is that those 
states only shall be eligible to receive a mandate of the League 
which are " advanced ", which have " resources ", and " ex- 
perience", and which have a "convenient geographical position". 
These safeguards are all good, but in view of existing inter- 
national conditions and the history of the dealings of civilized 
states with backward regions, they are clearly not sufficient. 
There must also be rules making states ineligible in certain 
cases, if " the mandatary system " is to become, in fact, a 
part of the great plan " to promote international cooperation 
and to achieve international peace and security ". As rules 
of ineligibility needful to effectuate this prime object of the 
League, the following may be suggested : 

First, that a conqueror state should be ineligible for a 
mandate of the League for the tutelage of conquered regions 
unless the war in which the conquest was made was waged on 
the declared issue of misgovernment of the indigenous popu- 
lation by the vanquished state. A civilized state which in a 
war with another civilized state fought on issues of any other 
kind shall have seized and occupied the colonies or depend- 
encies of its opponent inhabited by backward peoples should 
not be permitted to receive benefits from its military seizure 
and occupation of these backward regions by turning them 
over to the League and receiving them back as its mandatary. 
To permit a conqueror state to be eligible for a mandate in 
such a case must necessarily tend toward the perpetuation of 
the old rule, so prolific of war, that backward regions are 
pawns in the game. At the Berlin African Conference of 
1885, the United States earnestly urged the establishment by 
the conference of a rule of ineligibility such as is here sug- 
gested as respects Middle Africa. 

Second, that a state which has an extensive domestic territory 
or an extensive external domain should be ineligible for a man- 

[432] 



No. 3] THE MANDATARY SYSTEM 75 

date. To permit a member-state of the League which has 
a domestic territory far exceeding in extent the average terri- 
tory of the member-states, or which already holds and gov- 
erns as its colonies, protectorates or dependencies so large a 
part of the world as to give it a monopoly in fact of the 
economic life of the world and a virtual world dominion, to 
be eligible to accept a mandate of the League for the tutelage 
of additional regions would tend to increase the opportunities 
of such a state for world-monopoly and world-dominion and 
would also tend to enable the state to control the League for 
its own benefit. The " mandatary system " is capable of be- 
ing used so as to have a very considerable effect in bringing 
about an equalization between the member-states of the League 
and should undoubtedly be used, so far as practicable, to ef- 
fect this very desirable result. 

Third, that a member-state of any kind of a federal unity 
existing within the League should be ineligible for a mandate. 
To permit a state which is a member of a federal state, or of a 
federal empire, or federal commonwealth, to be eligible for 
a mandate of the League would either place such a state in 
opposition to the federal state, empire, or commonwealth of 
which it is a member, or if the composite state assented, would 
enable the composite state indirectly to obtain the mandate 
for itself. 

It should also be provided in the Covenant, as an additional 
and general safeguard to the whole " mandatary system ", 
that the selection of mandataries of the League should be made 
only in times of peace, through a judicial proceeding, in which 
the qualifications of every state will be weighed on its merits ; 
in which the tribunal charged with making the selection will 
be prohibited from considering any claim based on conquest, 
military occupation, or other right of war; and in which there 
will be taken into consideration and brought into harmony all 
the various interests involved — those of the backward peoples, 
those of the League, those of the states eligible for mandates 
and willing to act, and, above all, the general interests of 
civilization and humanity. The League, in the exercise of 
its " trusteeship " in behalf of " civilization " for backward 
peoples, stands in the world in a position analogous to that 
which the chancellor or the probate judge holds in the state 
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when he is sitting to determine the matter of appointment of 
a curator for a person not of sound mind, or of a guardian 
for an infant, in order that, for the benefit of the backward 
person himself, of his relatives, of the state, and of the civilized 
world generally, a tutorial and corrective influence may be ex- 
ercised, so as to restore the unsound mind to a normal state 
of soundness or to develop the immature mind to a sound 
maturity. Such proceedings are in all systems of law re- 
garded as of the highest importance to the sound life of the 
community and are surrounded by all conceivable safeguards. 
The principles of the private law concerning curatorship and 
guardianship form a proper source from which to derive the 
principles and practices of the " mandatary system " by ana- 
logy, so that it shall fit into the general plan of the League 
and enable the League to effectuate its object. 

However novel the " mandatary system " may appear to 
those unfamiliar with international law and colonial science, 
it contains no novelty for publicists. Its adoption was an in- 
evitable next step in a long course of evolution beginning with 
the action of the Congress of Vienna in 1814. At that Con- 
gress it was resolved that all the eight members of the Con- 
gress, whether possessing colonies in Africa or not, were en- 
titled to participate in the consideration of measures for co- 
operative action in abolishing the African slave trade, be- 
cause, as they held, the subject of the relations of civilized 
states with backward peoples was one affecting public morals 
and humanity, which was to be determined by all the powers 
collectively. From this action, the necessary conclusion, which 
was soon made, was, that the backward peoples of the world 
are, by the law of nations, under a curatorship or guardianship 
of all civilized states, collectively and individually. This 
latter principle was applied, or at least was purported to 
be applied, at various times during the century preceding the 
Great War, in the dealings of the Concert of Europe with 
Turkey, Greece, Egypt, the Balkan States and Morocco; in 
the dealings of the Concert of Europe and- the United States 
with Japan and China; and especially in the dealings of the 
Concert of Europe, the United States and the Oriental Powers 
with Middle Africa at the Berlin African Conference in 1885 
and the Brussels African Conference in 1890. The League of 
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Nations, as the trustee in behalf of civilization, in favor of 
backward peoples, is the natural successor of these various 
" concerts " of civilized states which from time to time — with 
little success, it must be admitted — have attempted to represent 
" civilization " and bring about a cooperative relationship 
between the civilized and the backward peoples. Condominion 
of backward peoples by two or more states was proved to be 
impossible in the case of Egypt and the Samoan Islands; and, 
for a quarter of a century preceding the Great War, it had been 
recognized that the best method of tutelage of backward peo- 
ples was for all the civilized states collectively to assent to some 
one civilized state placing itself in care of each backward peo- 
ple, and for them all collectively, acting by way of " concert ", 
to hold that state responsible as their mandatary to perform 
the trusteeship of civilization for the tutelage of the backward 
peoples. From acting by way of " concert " to acting as now 
proposed, by way of " league " was but a short step, and one 
which was sooner or later certain to be taken. 

The question of the desirability of a state accepting a man- 
date of the League under the Covenant in its present form, 
has been much discussed. This is really a question whether 
the general safeguards of the League which are now provided 
by the Covenant, are adequate to prevent perversion; and 
whether, even if they are so on paper, the League is likely to 
be perverted in fact, and the Covenant made an instrument of 
world monopoly and world domination by one state or by a 
group of states. Under the Covenant in its present form the 
whole power of the League is concentrated in the Council and 
Assembly — virtually in the Council. These organs of the 
League have power not only to advise concerning international 
cooperation in peaceful activities, but also to advise and super- 
intend the coercion of a member state by the other states so as 
to compel it to desist from alleged anti-cooperative action and 
make reparation therefor. The peace powers and the war 
powers of the League are thus in the same hands. A state 
which, on account of its geographical position or for other 
reasons is in danger of having this war-power of the League 
turned against it on grounds deemed adequate by these organs 
of the League acting at their discretion, might well decline to 
accept a mandate of the League or any other international 

[435] 



78 THE LEAGUE OF NATIONS COVENANT [Vol. VIII 

responsibility likely to weaken its defensive power. It would 
seem that the Council and Assembly of the League should be 
confined to advising the member-states concerning peaceful 
cooperative action, and that when it appears to be necessary 
to coerce a state for anti-cooperative action, this question should 
be determined by an extraordinary judicial assembly of the 
other states summoned in a predetermined manner, and that 
this same extraordinary assembly should, in case it decides 
adversely to the state charged with anti-cooperative action, 
advise and control the necessary joint constabulary and cor- 
rective measures taken by the states thus allied against the 
state adjudged to be an international wrongdoer. Assum- 
ing that the Covenant will, at the time it goes into effect, be 
adequate to institute a League which will in other regards ac- 
complish the declared object of promoting international co- 
operation and achieving international peace and security, it 
would seem that the " mandatary system " would be a fitting 
feature of the general plan, and that, if there could be in- 
corporated in the Covenant the additional safeguards of the 
system above outlined, there would be reason to hope it might 
be successful. 

That there would be much risk and little honor in the as- 
sumption, by any of the powers which are the conquerors in the 
late war, of the mandate of the League over the backward 
conquered regions to which alone the Covenant in its present 
form relates, seems certain. The history of all civilized states 
in dealing with backward peoples is deeply stained with 
" atrocities ", and comparison cannot now be admitted — especi- 
ally comparison based on interested testimony gathered during 
the war. An examination of the literature of the world be- 
fore the war, will, it is believed, show that the publicists of the 
powers which are now in the position of victors, found no fault 
with the title of the powers which are now in the position of 
vanquished, to the backward regions under their jurisdiction; 
and that in estimating the comparative value to civilization of 
the colonizing activities of the various powers, colonial ex- 
perts recognized as highly valuable the work done by the 
now vanquished powers. The case of Turkey is, of course, 
that of a sick man, whose sickness has been made worse by 
the conflicting ministrations of his alleged physicians. A state 
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accepting a mandate for the care of such a patient would need 
to be assured that the physicians previously in charge of the 
case would voluntarily and entirely withdraw. 

If the " mandatary system " should prove successful in the 
case of the backward peoples committed to the care of the 
League by the Covenant, it would doubtless gradually be 
extended to include the colonies, protectorates and dependencies 
of civilized states inhabited by backward peoples. Each such 
state which desired to act honestly as respects the backward 
peoples dependent upon it, would have a strong motive to re- 
linquish its dependencies to the League in case it could receive 
them back as mandatary, for the protection of these regions 
against external aggression would then fall upon the League. 
The vast navies now kept up by colonizing states as " insur- 
ance " against the loss of colonies could then be dispensed 
with, and unwillingness of a colonizing state to assume toward 
its colonies the relationship of mandatary of the League would 
give rise to the suspicion that it desired to exploit the backward 
peoples under its control and required its navy to insure 
freedom from interference in its work of exploitation. 

The " mandatary system " is, it is evident, a necessary part 
of the new system in which the civilized states recognize them- 
selves as having with each other social relations of a legal 
nature, as well as those purely contractual and economic rela- 
tions with which international law proper is concerned. There 
thus seems to be coming into existence, through the establish- 
ment of this " society of the civilized states ", as The Hague 
Conferences called it, by international convention, a new 
division of the general public law, distinct from international 
law proper — a social law of nations, of which the " mandatary 
system " forms a part. 
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